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VIRGINIA SECTION 



Wills — Construction— Intent of Testator. — That the intent 
of the testator is the guiding star to be followed in the construc- 
tion of a will is too well settled to admit of question. 1 The raison 
d'etre of this rule, of course, rests in the fact that wills, which are 
frequently the unaided work of laymen, are not fettered by the 
same technical rules as are deeds and other more formal instru- 
ments, but are to be interpreted, if possible, so as to reflect the state 
of mind of the writer. But it is equally well settled that this intent 
is to be derived, if this be practicable, from the words of the in- 
strument itself, read in the light of the facts and circumstances 
surrounding the time and occasion of its execution. 2 In Burke v. 
Lee, supra, the court said : "The true inquiry is, not what the tes- 
tator meant to express, but what the words he has used do ex- 
press." Any departure from these rules, the wisdom of which has 
been proved by long judicial experience, would seem, therefore, to 
be fraught with danger, and likely to result in a construction at 
variance with the true meaning of the testator. 

In Blankenbaker v. Early, 3 the facts were as follows : 

On June 20, 1887, Richard Early conveyed to his unmarried 
daughter a tract of land, the deed containing the following clause : 

"But it is expressly stipulated and agreed between the parties 
that the said Richard Early is to retain peaceful and quiet pos- 
session of said land for and during his natural life, and that 
after his death (and not till then) is the said Virginia S. Early 
to take possession of the above described tract of land, and 
should the said Virginia S. Early die without leaving a legal 
issue of her body, the land here deeded to her is to revert back 
and become a part of my estate to- be divided as though it had 
never been deeded to her, but if she leave a child or children 
then it goes to it or them as the case may be." (Italics ours.) 

One June 24, 1887, Richard Early executed his will, the sec- 
ond clause of which contained the following: 

"I want my executor hereinafter named to sell all my real and 
personal estate that I have not deed (deeded) to my children 
in such manner and on such terms as will be to the interest of 

1 Moore v. Powell (1897), 95 Va. 258, 28 S. E. 172; Tease v. Kyle 
(1898), 96 Va. 387, 31 S. E. 523. 

2 Burke v. Lee (1882), 76 Va. 386; Stokes v. Van VVyck (1887), 83 Va. 
724, 3 S. E. 387. 

8 (Va. 1922), 112 S. E. 599. 



70 VIRGINIA LAW REVIEW 

those to be benefited by it, and the money remaining after the 
payment of all just claims against my estate, I give", etc., etc., 
naming certain beneficiaries, including his daughter, Virginia 
S. Early. 

Upon his death, his daughter, Virginia, took possession of the tract 
deeded to her and occupied it for some years, finally dying with- 
out issue. Upon the question whether the reversionary interest in 
this tract passed under the clause of the will above referred to, it 
was held (Burks, J., dissenting), that it did not so pass, and that 
the testator died intestate as to this land. 

A large part of the opinion of the court is devoted to an argu- 
ment that the clause of the will adverted to was a special, rather 
than a general, residuary clause. Conceding this to be sound, the 
point would appear to be immaterial, as the court admits that it 
would still be operative to convey all land not deeded to the testa- 
tor's children. The vital issue in the case, then, is whether the 
testator regarded the reversionary interest in the tract given to his 
daughter as "deeded land". Now, bearing in mind that only four 
days before the execution of his will the former, in conveying this 
tract, had used the words set forth in italics above, that in the event 
of her death without legal issue the land was to revert and "be di- 
vided as though it had never been deeded to her", can it be doubted 
that at the time his will was written this reversionary interest was 
in his mind and that he meant to dispose of it therein, along with 
the rest of his estate? Is it to be supposed that in the short space 
of four days the clear understanding of this reversion shown by the 
use of the aforesaid words in the deed would be completely oblit- 
erated from his memory, and that in the execution of his will he 
would recall only the life estate given to his daughter, and would 
regard the entire estate in this tract as "deeded land", thereby mak- 
ing no provision for the disposition of this reversionary interest, for 
which he had provided in such explicit and unmistakable language? 

Let us notice also, that what the testator disposed of in his will, 
after providing for the payment of his debts, was his estate, both 
real and personal, not deeded to his children. This is the same 
word used in the deed in providing for the reversion in case of his 
daughter's death without legal issue. In the tract given to his 
daughter there were clearly two estates, one for life and the other 
a contingent reversion in fee simple. Since this must have been 
plainly understood at the time the will was written, only four days 
after the making of the deed, how can it be said that the testator 
did not intend to dispose of this estate in reversion when he stipu- 
lated what should be done with all his estate, real and personal, 
not deeded to his children ? 

The court also argues that because the testator used the same 
word, "land", in referring to the tract in question and to another 
one, the fee simple in which he had deeded to his son, this is evi- 
dence that he regarded both tracts as "deeded land", and so ex- 
cepted both from the disposition of his estate. The speciousness of 
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this reasoning must appear when we remember that "land" is a 
generic term, which may be used to include any sort of an estate or 
interest in land, and is the word the testator would naturally have 
used in making a casual reference to different tracts of land given 
to his children, regardless of the nature of the estates possessed by 
them therein. The error of this reasoning must also appear when 
we come to consider what word should have been used in referring 
to the property given to his daughter, in order to have avoided 
raising such a presumption as the one in which the court here in- 
dulges. The estates held in the two tracts were entirely different 
in their character, one being for life only and the other being in fee 
simple, and the use of the word "land", in casually adverting to 
each, should be no indication that the writer regarded both in exactly 
the same light. 

The strongest support for the decision of the court to be found 
anywhere in the will is the fact that the testator included his daugh- 
ter, Virginia S. Early, among the beneficiaries to whom the residue 
of his estate was to be given, thus giving her an interest that could 
become operative only by her death. Here is indeed an inconsist- 
ency, but the explanation is found in the fact that the will was ap- 
parently written by the testator himself, a layman, not learned in 
the law nor accustomed to inquire closely into the legal effect of his 
words and actions. Hence, the provision was made inadvertently, 
without considering or even being aware of the unusual situation 
brought about thereby. At all events, the most that can be said of 
the stipulation is that its intent and meaning are doubtful. In War- 
ing v. Bosher* the court, quoting from Redfield, 5 said : "A clearly 
expressed intention in one portion of the will is not to yield to a 
doubtful construction in any other portion of the instrument." The 
words of the will, read in the light of the language of the deed, 
drawn but four days previously, would seem to show plainly an 
intent to dispose of the reversionary interest in question, and this 
ambiguous provision is clearly insufficient to justify an opposite 
construction. 

As pointed out by Burks, J., in his able dissenting opinion, there 
is a strong presumption of law that a testator means to dispose of 
his entire estate, and clear and convincing proof of a contrary in- 
tent should be required for its rebuttal. 6 As further pointed out, 
this is especially true where there is a residuary clause. It would 
seem, then, in the instant case that this presumption, fortified by 
the clear intent deducible from the reading together of the will and 
the deed, should require a holding that the reversionary interest in 
iscno nassed under the will with the remainder of the testator's 

Pr ° perty - G. W. C. 



4 (1895), 91 Va. 386, 389, 21 S. E. 464. 

5 Redfield, Wins, 434. 

" Gallagher v. Rowan (1890), 86 Va. 823, 11 S. E. 121; Prison Ass n 
V Russell (1905), 103 Va. 563, 49 S. E. 966. 



